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Introduction

Over the past year, those in the US have likely
heard about the new ERISA regulations applicable
to disability claims. The final regulation passed by
the US Department of Labor (DOL) impacts claims
submitted on or after April 1, applies to group and
some voluntary disability plans, and amends current
claim procedure regulations for disability benefits
(US Department of Labor, 2016). Several important
changes to claim procedures are required, with the
purpose of providing consumers additional proce-
dural protections.

For those responsible for complying with new regu-
lations, ensuring that none have been overlooked or
misinterpreted means working with those familiar
with the law. At SALT we often hear from those
seeking expertise and support for their disability
claim administration, including areas that require
additional training. To address questions related to
the latest ERISA regulations, we recently collaborated
with Brooks Magratten, a partner at Pierce Atwood
LLP with extensive experience defending insurers
and plan fiduciaries in ERISA litigation. The below
represents some of the areas that may be overlooked
despite insurers’ best efforts to comply.

First the Basics - Which Plans Are Subject to ERISA?
For those unfamiliar with the nuances of different
benefit plans, an ERISA plan can be any employee
benefit plan sponsored or maintained by a private-
sector employer or employee organization. These
include health, disability, life insurance and pension
plans.

However there are certain employer-sponsored plans
excluded from ERISA. These are:

e Public institution plans. For example, plans

sponsored or maintained by public schools and
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CHNOCERnIgERY In the US, effective April 1,

2018, the US Department of Labor (DOL) passed
updated regulations for employer-sponsored
benefit plans subject to ERISA (the Employee
Retirement Income Security Act of 1974 that
established federal law to set minimum stan-
dards for most voluntarily established pension
and health plans in private industry to provide
protection for individuals in these plans). Benefit
plan administrators for group disability and in
some cases voluntary policies were tasked with
achieving compliance with the regulations by
this date. The regulations are comprehensive
and cover several aspects of the claim process.
While most companies have crossed initial imple-
mentation and training off their list, taking the
time to review these areas periodically to ensure
nothing has been overlooked or misinterpreted
could help identify and mitigate potential gaps

in compliance.

state, county or municipal governments are ex-
empted from ERISA.

e Church plans. Exactly what constitutes a “church
plan” can be a factually intensive inquiry. This
determination often depends on how closely an
employee benefit plan is affiliated with a religious
organization.

In addition, there are plans that may qualify under
ERISA that may appear exempt. These are:

e Union plans. Unions are generally considered to
be private employee organizations, even if their
members are public employees. A plan sponsored
by a private union may be subject to ERISA.

« Individual policies. Many people equate group
plans with ERISA and believe individual poli-
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cies are not subject to ERISA. This is not always
true. There are circumstances in which individual
insurance policies can be part of an ERISA plan,
especially where there has been significant em-
ployer involvement in procuring coverage.

What Are the Key Considerations for Compliance?
There are five key areas plan administrators should
have addressed with the implementation of the DOL
rule. All of these serve to provide more transparency
regarding the decision and appeal process. However,
what varies among these is the level of subjectivity
that can be applied by those responsible for meeting
compliance standards ongoing. This is where the
proper level of training and experience is critical to
ensuring your organization isn’t left exposed.

e Promotion of Impartial Decision-Making
When it comes to who is making claim deci-
sions, additional steps should be taken to ensure
impartiality. Claim administrators should not
rely extensively on one or a select few vendors
for example. Recruiting a broad base of vendor
resources puts the administrator in a better
compliance light.

Also, vendors selected to handle decisions on the
part of the insurer should be monitored closely as
courts are now permitting discovery on these re-
lationships. Periodically auditing vendor quality,
watching court decisions that implicate vendors,
and ensuring vendor contracts are updated to
comply with ERISA regulations are all important.

Finally, new DOL regulations require insurers to
vet their vendor contracts carefully to remove any
provision that might cause biased claim reviews.
Hiring, compensation, termination and promo-
tion of responsible parties must not be based on
the likelihood of a claim denial.

e Greater Details in Denial and Uphold Letters
Communication about the basis of denials - or the
upholding of these decisions - should be clear and
supported. These letters must include an explana-
tion of the basis for any disagreement with treat-
ing physicians and vocational consultants, views
of experts retained by the administrator, and
Social Security Administration determinations.

Letters must include either the specific internal
rules, guidelines, protocols, standards or other
similar criteria of the plan relied upon in mak-
ing the adverse determination or, alternatively,
astatement that such rules, guidelines protocols,
standards or other similar criteria of the plan do
not exist.
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In this respect Claim Administrators should con-
sider providing extensive and frequent training
to claim staff about how to communicate with
claimants in a way that will satisfy new regulatory
requirements.

More Discernment Around Soliciting Reviews
and Timely Notice of New Evidence

The new regulations may cause Claim Analysts
to reflect on the need for soliciting additional
reviews. Simply because a claimant provides new
documentation to a plan does not mean that the
plan has been provided with new information.
Claim fiduciaries should scrutinize new claim
documentation before deciding whether to seek
further expert review. This is key to avoid the
unnecessary risk of not meeting required appeal
process deadlines.

If an administrative review of a claim is con-
ducted and produces new evidence, it must be
provided to the claimant “as soon as possible,
sufficiently in advance of” the review completion
deadline. The back-and-forth between Claim
Analysts and claimants can push the claim ad-
ministration process up against hard deadlines.
Claim Analysts and claimants can agree to extend
deadlines, but that needs to be clearly communi-
cated to the claimant.

Plan Limitations Periods

Uphold letters must describe any applicable con-
tractual limitations period including the calendar
date on which the contractual limitations period
expires for the claim. A limitations period for
legal actions is typically capped at 3 years from
the time of written proof of loss, which must be
sent within 90 days, or no later than 1 year if the
typical period is not considered reasonably pos-
sible. Insurers may be wise to seek legal advice
on limitations periods, especially given variations
that exist between states.

Culturally and Linguistically Appropriate No-
tices

The ZIP code the claimant resides in is a key detail
that should not be overlooked. If he is in a county
where 10% or more of the inhabitants are literate
only in the same non-English language, then the
Administrator must provide information (orally
and written) in that particular non-English
language. Many administrators now routinely
include notices in Spanish and Chinese with
instructions for obtaining translation services.
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Identifying Knowledge and Process Gaps in Meet-
ing Compliance

Many insurers will have spent a considerable amount
of time implementing the changes noted above. How-
ever, given the significant potential for inadequately
meeting the standards or misconstruing what's re-
quired, insurers should consider partnering with an
expert familiar with these regulatory requirements
to offer ongoing training to address items such as
treatment records, Social Security findings and ex-
pert reports.

The new regulations require claim staff to exercise
discretion about when to submit new medical in-
formation for further expert review. For example,
are you confident that the explanation and level of
analysis employed in your uphold letters are accept-
able? Are treatment notes being properly analyzed for
what qualifies as new information? Working with an
expert who can guide you through this process and
make you aware of areas needing improvement can
be critical to achieving compliance.

Conclusion

Making the time to go beyond just implementing the
required changes can be critical to improving your
company’s processes concerning ERISA require-
ments. We encourage you to revisit what your claim
operation has been doing and seek assistance where
necessary in order to meet these important regulatory
updates on an ongoing basis.

Notes

1 “U.S. Department of Labor announces decision on April 1, 2018, appli-
cability of final rule amending claims procedure for disability benefit
plans,” U.S. Department of Labor, January 5, 2018.
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